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I. INTRODUCTION

Indian nations, prior to the arrival of non-Indians,

had absolute authority over their respective lands. However,

with the encroachment of various world powers into the Americas,

the prior undisturbed possession of the Indians to their home

lands necessarily was disrupted. The result of this disruption

was the invention or fabrication of the concept of discovery

and subsequent Indian Title. In essence, the Law of Nations

evolved to the stage whereby the first civilized nation

(Christian) reaching the Americas could claim sovereignty over

a vast amount of territory, as long as it followed up with

effective occupation. They also conceded that the heathen

populations (Indians) retained a right to remain in possession

of their lands until that right was extinguished. This right

was labelled a “usufructuary right” by the Judicial Committee

of the Privy Council in 1888.1

This native interest in the land has received

different labels over the years including, “Indian Title”,

“aboriginal title”, “original title”, “native title”, “right

of occupancy”, “right of possession”, and so on.2 To date,

this native interest in the land has not been defined by either

the legislatures or the Courts. This paper will attempt to

pull together some of the written material and ee how the

Courts and the governments have dealt with it so far.

II. WHAT ARE THE INCIDENTS OR THE NATURE OF INDIAN TITLE?

A. HOW HAVE THE COURTS DEALT WITH THIS ISSUE?

Canadian Courts have barely touched this issue so

we have to look to the Courts of other countries, notably the

U.S.A. and the Commonwealth.

A brief historical review is necessary so that the

rulings of other courts can be tied into our judicial system.



To begin with, the basis of the rights of Indians is traced
to Spain, especially to the jurist, Francisco de Vitoria. In
1532, de Vitorja delivered two lectures at the University of
Salamanca in which he defended the rights of the Indians. As
a result of these lectures, the Indian rights that he was
espousing received papal support by the Bull, Sublimis Deus,
proclaimed in 1537 by Pope Paul III.

The rights of Indians were next protected by
Spanish Law itself, which in 1594, provided that lands which
may be granted to Spaniards, must be without prejudice to the
Indians. It also provided that where land had been granted,
to their prejudice and injury, that they be restored.3

Cohen, in describing the Spanish origin of Indian
4rights in United States law uses three arguments. He begins

by stating that Indian Law originated as a branch of inter
national law, which was originated principally in the lectures
De Indis by de Vitoria, who on December 23, 1933, was acclaimed
by the seventh Pan—American Conference as the man who established
the foundations of modern international law. His theories,
according to Cohen, were cited in the earlier opinions of the
United States Supreme Court on Indian cases, which referred to
statements by Grotius and Vattel, which were copied or adopted
from de Vitoria.

As a second reason, Cohen states that many of the
early court opinions cite Spanish decisions, statutes and other
authority.

As a third argument, Cohen states that the British
and Americans realized the value of Indian allies and therefore
followed the example of Spain so as to win the acceptance of
the Indians.

Thus, in acceptance, the doctrine of Indian
rights first advanced by Vitoria had such
an appeal to the Indians that Britain and
the United States both felt compelled to
accept it as a basis for bargaining.5



The French also saw great benefit in having Indians

as allies, they however didn’t explicitly advocate any special

Indian rights. The French were predominantly concerned with

acquiring territory as well as establishing settlements and a

lucrative fur trade. They, therefore, allied themselves with

specific tribes to ensure conquest of territory and a fur trade

monopoly.
6

This view, however, has been somewhat made question

able by the research of Brian Slattery, current Research

Director of the Native Law Centre in Saskatoon. In discussing

the concept of sovereignty and American Indigenous Peoples,

Mr. Slattery appears to lead one to the conclusion that France

recognized the sovereignty of Indian Nations.

A study by the present writer of French
practice in relation to North America from
1524 to 1603 indicates that the only effec
tive modes of acquisition envisaged by the
French Crown and its agents in this period
were treaty, conquest or some actual taking
of possession involving settlement and the
establishment of real control. “Discovery”,
symbolical appropriation, and token occupa
tion were not recognized or even contemplated
as the basis of any sort of title, inchoate
or otherwise..7

The British, on the other hand, recognized the concept

of aboriginal rights very early in their dealings with the

Indians.8 These have been reaffirmed by the Royai Proclamation

of 1763, issued as a result of the defeat of the French by

Great Britain.

Just as the leading American cases on
aboriginal rights developed from an analysis
of the policies of the colonizers of North
America, the leading Canadian document on
Indian rights, the Proclamation of 1763,
reflects the pre—existing policies and
practices of the British Government and
Colonists.9
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The Royal Proclamation was passed prior to the

American Revolution and covered all of North America not

occupied by the Spaniards. During this same period, Britain

also had colonies in other parts of the world, such as Africa,

India and later New Zealand and Australia. These countries

also held indigenous peoples and the concept of “Native

Rights” was also applied to them, as “an ‘inseverable’

imperial policy applying to all natives, of whatsoever descrip

tion, that the imperial power comes in contact with; 1,10

From this brief description of the international

scope of Aboriginal or Indian Title, we can proceed on the

basis that Commonwealth and U.S.A. court decisions can be tied

into Canadian judicial decisions. Commonwealth cases have a

relevant bearing on our law, especially cases decided by the

Judicial Committee of the Privy Council, which was the highest

Court of Appeal for Canada until 1949. American cases on the

other hand, although they originally set the pace for the con

cept of aboriginal title can only be used as examples and used

as persuasive arguments. However, in a very recent decision,

the Federal Court of Canada, Trial Division, stated that the

American cases are more appropriate than the Privy Council

cases dealing with Africa and Asia.11 Going further, the

Justice states that:

The value of early American decisions
to a determination of the common law of
Canada as it pertains to aboriginal rights
is so well established in Canadian courts,
at all levels, as not now to require rational
ization.’2

(i) Commonwealth Cases:

There have been a great many cases heard with respect

to African, Asia, New Zealand, Australia and some other colonies.

A few of the more relevant cases will be selected.

Justice Chapman of the New Zealand Supreme Court in

the case of the Queen v. Symonds13 in 1847, gives a rather good



account of the susceptibility of native people with respect

to fraud, while at the same time, allowing that native peoples

there had property rights, although somewhat less than the

English system fee simple.

The legal doctrine as to the exclu
sive right of the Queen to extinguish the
native title, though it operates only as a
restraint upon the purchasing capacity of
the Queen’s European subjects, leaving the
natives to deal among themselves, as freely
as before the commencement of our inter
course with them, is no doubt incompatible
with that full and absolute dominion over
the lands which they occupy, which we call
an estate in fee. But this necessarily
arises out of our peculiar relations with
the native race, and out of our obvious
duty of protecting them, to as great an
extent as possible, from the evil conse
quences of the intercourse to which we have
introduced them, or have imposed upon them.
To let in all purchasers, and to protect
and enforce every private purchase, would
be virtually to confiscate the lands of
the natives in a very short time. The rule
laid down is, under the actual circumstances,
the only one calculated to give equal secur
ity to both races. Although it may be
apparently against what are called abstract
or speculative rights, yet it is founded on
the largest humanity; nor is it really
against speculative rights in a greater
degree than the rule of English law which
avoids a conveyance to an alien. In this
Colony, perhaps a few better instructed
Natives might be found who have reduced
land to individual possession, and are
quite capable of protecting their own true
interests; but the great mass of the Natives,
if sales were declared open to them, would
become the victims of an apparently equit
able rule; so true it is, that “it is pos
sible to oppress and destroy under a show
of justice”: Hawtress. The existing rule
then contemplates the native race as under a
species of guardianship. Technically, it
contemplates the native dominion over the soil
as inferior to what we call an estate in fee:
practically, it secures to them all the enjoy
ments from the land which they had before our
intercourse, and as much more as the opportunity
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of selling portions, useless to themselves,
affords. From the protective character of
the rule, then, it is entitled to respect
on moral grounds, no less than to dicial
support on strictly legal grounds.-

This same court, thirty years later, again dealt with
the Treaty of Waitangi and the original native title. Here,
Chief Justice Prendergast stated that although the Treaty was
a nullity and New Zealand was a settled colony, Masri custo
mary land rights were still recognized.

So far as the proprietary rights
of the natives are concerned, the so—
called treaty merely affirms the rights
and obligations which jure gentium,
vested in and devolved upon the Crown
under the circumstances of the case.’5

These obligations were “to respect native proprietary rights.”16

As seen in the introduction, several years later,
the Privy Council in the St. Catherines Milling case in Canada,
stated that Indian Title or native title was only a “usufruc
tuary right.” The Privy Council again had an opportunity to
deal with this issue in 1901 in the case of Tamaki v. Baker)7
Here again the Court side—stepped the issue as to the content
of aboriginal title.

The Court is not called upon in
the present case to ascertain or defi’ne
as against the Crown the exact nature or
incidents of such title, but merely to
say whether it exists or existed as a
matter of fact, and whether it has een
extinguished according to the law.1

The Court, however, does state that the case of WI Parata v.
Bishop of Wellington19 is wrong when it states that the custo
mary laws of the Maoris can’t be recognized by the Courts of
Law. Therefore, where it is important to determine the form
or content of a tenure of land under custom and usage, the
court can look to native customary law. In this particular
situation, by Article 2 of the Treaty of Waitangi (February 6,
1840), the Queen of England “confirms and guarantees .... full,



exclusive, and undisturbed possession of their Lands and

Estates, Forests, Fisheries, and other properties .. .“ as long

as they wish to retain them, subject to “the exclusive right

of pre—emption over such lands as the proprietors thereof may

be disposed to alienate, ... at a price to be agreed upon.”2°

This right was then confirmed by S.2 of the Land

Claims Ordinance, 1841, which stated that all unappropriated

lands within New Zealand, “subject however to the rightful

and necessary occupation and use thereof by the aboriginal

inhabitants”——are Crown lands and pre—emption from the abori—

ginals can only be exercised by the Crown. After reviewing

this piece of history, the Privy Council appears to reinforce

the Common Law notion of aboriginal title.

No doubt this Act of the Legislature
did not confer title on the Crown, but it
declares the title of the Crown to be sub
ject to the “rightful and necessary occupa
tion” of the aboriginal inhabitatns, and
was to that extent a legislative recognition
of the rights confirmed and guaranteed by
the Crown by the second Article of the
Treaty of Waitangi. It would not of itself,
however, be sufficient to create a right in
the native occupiers cognizable in a Court
of Law.2-

In a later case,22 the Privy Council had an oppor

tunity to deal with lands that belonged to an frican Chief or

King, who had been recognized by Britain to be the sovereign

ruler of what is now known as Southern Rhodesia. The people

were tribal and in 1894, Lobengula died after having waged war

against neighboring tribes and disrupting British trade.

There was no sovereign ruler after this date. Prior to this,

in 1889, the British Government granted a Charter to the

British South Africa Company. Aside from commercial purposes,

the Company was also to effect settlement of lands in Africa,

including Southern Rhodesia. The officials of the Company

entered into several agreements with Lobengula. In 1893, the

Company joined the battle against Lobengula and he subsequently
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fled. In 1894, he was reported to be dead so the Company took
over the country. In 1914, the aboriginal members argued that
they were still the owners of the unalienated lands as owner
ship hadn’t been divested by legislation, nor had they given
their consent to it. They further argued that if the Company
had title, which was denied, that it was only a title of trustee,
the beneficial interest remaining in the natives and the legal
title and right to possession reverting to them whenever the
Company ceases to govern the country.

The Court, however, didn’t take this view and con
cluded that in 1894, native sovereignty was gone and that
“Whoever now owns the unalienated lands, the natives do not.”23
This decision was based on the theory of conquest and the
Company’s action of not giving out grants of land were capable
of supporting an interpretation that the new Government (Crown)
intended to not respect the prior property rights, whether they
were in the nature of private rights or not.

In coming to this conclusion, the Court again
alluded to native rights, without actually giving a specific
definition, nevertheless giving them some force of law.

It seems to be common ground that the
ownership of the lands was “tribal” or
“communal”, but what precisely that means
remains to be ascertained. In any case it
was necessary that the argument should go
the length of showing that the rights,
whatever they exactly were, belonged to
the category of rights of private property,
such that upon a conquest it is to be pre
sumed, in the absence of express confisca
tion or of subsequent expropriatory legis
lation, that the conqueror has respected
them and forborne to diminish or modify
them.

The estimation of the rights of
aboriginal tribes is always inherently
difficult. Some tribes are so low in the
scale of social organization that their
usages and conceptions of rights and
duties are not to be reconciled with the
institutions or the legal ideas of civilized
society. Such a gulf cannot be bridged. It
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would be idle to.impute to such people
some shadow of the rights known to our
law and then to transmute it into the
substance of transferable rights of pro
perty as we know them. In the present
case it would make such and every person
by a. fictional inheritance a landed pro
prietor “richer than all his tribe.” On
the other hand, there are indigenous
peoples whose legal conceptions, though
differently developed, are hardly less
precise than our own. When once they
have been studied and understood they
are no less enforceable than rights
arising under English law.’4

With respect to the natives of Southern Rhodesia, the court

concluded that they fit in toward the lower end of the two

applicable propositions, i.e., the lower end of the scale in

development akin to the English system.

25
In another African case the Privy Council had to

decide whether the Government in appropriating property of a

native community has to compensate the Chief in his own

capacity as owner of the land or to the community as a whole

with the Chief acting as agent. The court held that native

title or usufructuary title vested in the community, i.e., it

was a communal right.

They stated that:

As a rule, in the various systems
of native jurisprudence throughout the
Empire, there is no such full division
between property and possession as English
lawyers are familiar with. A very usual
form of native title is that of a usufruc—
tuary right, which is a mere qualification
of or burden on the radical or final title
of the sovereign where that exists. In
such cases the title of the sovereign is
a pure legal estate, to which beneficial
rights may or may not be attached. But
this estate is qualified by a right of
beneficial user which may not assume
definite forms analogous to estates, or
may, where it has assumed these, have
derived them from the intrusion of the
analogy of English jurisprudence.
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The title, such as it is, may not be that
of the individual, as in this country it
nearly always is in some form, but it may
be that of a community. Such a community
may have the possessory title to the com
mon enjoyment of a usufruct, with customs
under which its individual members are
admitted to enjoyment, and even to a right
of transmitting the individual enjoyment
as members by assignment inter vivos or by
succession. To ascertain how far this
latter development of right has progressed
involves the study of the history of the
particular community and its usages in
such case. Abstract principles fashioned
a priori are of but little assistance,
and are as often as not misleading.26

Here again the Court speaks in terms of “right of beneficial
user”, and doesn’t deal to what extent property can be used
and for what purposes. Although they do continue to utilize
the term “usufructuary right”, they don’t seem to have realized
a need to be more specific as to its meaning, even though it
had been about 23 years since they first adopted it. The only
thing that they appear to be certain about is that it is a
communal right as opposed to an individual right.

That title, as they have pointed
out, is prima facie based, not on such
individual ownership as English law has
made familiar, but on a communal
usufructuary occupation, which may e
so complete as to reduce any radical
right in the sovereign to one which
only extends to comparatively limited
rights of administrative interference.

The original native right was a
communal right, and it must be pre—
sumed to have continued to exist unless
the contrary is established by the con
text or circumstances.27

Here again the Court is inferring that the native community
may be at such a stage of resource or property utilization that
the only thing the Crown can do with respect to native lands is
to act in an administrative capacity. Of course, to determine
which communities would fit into this category, a study would
have to be made.
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It is also interesting to note that the Court in

referring to private rights of property, with respect to native

families or individuals, states that a cession of the ultimate

fee or change of sovereignty wouldn’t affect their rights.

Arguably this would mean that private land holders would be

capable, legislation permitting, to develop their lands or

utilize their resources as they see fit. In this historical

situation, a number of Chiefs made a treaty with Britain after

being satisfied that their private property would become more

valuable to them.

No doubt there was a cession to the
British Crown, along with the sovereignty,
of the radical or ultimate title to the
land, in the new colony, but this cession
appears to have been made on the footing
that the rights of property of the inhabi
tants were to be fully respected. This
principle is a usual one under British
policy and law when such occupations take
place.28

The Privy Council went on to qualify this by stating that:

Where the cession passed any pro
prietary rights they were rights which the
ceding King possessed beneficially and
free from the usufructuary qualification
of his title in favour of his subjects.29

They did, however, add that a “mere change in sovereignty is

not to be presumed as meant to disturb rights of private

owners; and the general terms of a cession are prima facie to

be construed accordingly.”3° It would therefore appear that

if the Indigenous people who were ceding their ultimate title

or their sovereignty were organized into individual private

land owners, then their land rights wouldn’t be disturbed,

unless of course the new sovereign confiscated or expropriated

their property. They would, however, have a course of action

for that, namely compensation.

On the basis that “natives” dwelling
in British territory are British subjects,
it is submitted, with respect, that in the
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absence of comprehensive statutory pro
visions excluding the common law, they
have a common law right to compensation
for compulsory acquisition of their land.
Where the Crown has a right to acquire
land compulsorily by virtue of its pre
rogative it must pay for the privilege.
Lord Pearce in Nissan v. A. G., dealing
with the seizure of property in Cyprus,
said:

It is confusing to describe the
aspect of the prerogative here
in question as a right to take.
It is a right to take and pay.

In the Burnal Oil Company case, the
House of Lords decided that even in
time of war or imminent danger to the
state, there was no general prerogative
right in Great Britain or its colonies
to take or destroy private property
without paying for

(ii) United States Cases:

Felix S. Cohen in describing the concept of Indian

Title, in what is now the United States, interprets the

transactions between the U.S. government and other European

sovereigns as being merely the purchase of the political power

to govern the area and not a purchase of the real estate still

in the ownership of Indians.32 With specific reference to the

purchase of Louisana Territory from Napoleon in 1803, Cohen

states that the U.S. paid $15,000,000.00 for the governmental

control and then paid 20 times that amount to the Indian inhabi

tants for such lands in their possession as they were willing

to sell.33 Cohen goes on to state that even though Napoleon

gave up all his connections to the territory, the Indians were

wise enough when ceding territory to retain or reserve34 suf

ficient lands to bring them an income that each year exceeds

the total payment to Napoleon.35 Cohen also includes the

purchases of governmental powers or sovereignty from Britain,

Spain, Mexico and Russia, along with France, as totalling a

figure of close to $50,000,000.00. In reference to the amounts
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paid to Indians for lands by the U.S. government, Cohen states

that a conservative estimate would be somewhat in excess of

$800,000,000.00. On this basis, Cohen concludes that,

“the keynote of our land policy has been recognition of Indian

property rights
1,36

The judicial starting point is 1810 which sets the

scene for a number of classic cases on Indian title delivered

by Chief Justice Marshall of the United States Supreme Court.

The case of Fletcher v. Peck37 attempted to describe the status

of Indian tribes, while at the same time resolving the main

issue being the conflict over possession and alleged ownership

of the land by both the federal and state governments. In

holding that the disputed territory, occupied by an Indian

tribe, fell within the state, Marshall did say that until the

tribal title was legitimately extinguished, that it was not

repugnant to a seisin in fee on the part of Georgia.

It was doubted, whether the state

can be seised in fee of lands, subject

to Indian title, and whether such a

decision that they were seised in fee

might not be construed to amount to a

decision that their grantee might main

tain an ejectment for them, not with

standing that title. The majority of

the court is of the opinion, that the

nature of Indian title, which is cer

tainly to be respected by all courts,

until it be legitimately extinguished

is not such as to be absolutely repug

nant to seisin in fee on the part of

the state.38

In a dissenting opinion, Justice Johnson stated that Indian

nations held the land as fee simple absolute proprietors, with

a higher title than either the state or the federal government.39

During the course of arguing this case, Joseph Story and John

Quincy Adams submitted that while Indian tribes were independent

nations, they “had no idea of property in the soil.” They

admitted the political sovereignty of the tribes, but in terms

of property rights--if any--they submitted that the tribe had
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,,40
but a mere occupancy for the purpose of hunting. Both the

opinions of the majority and minority rejected that theory

concerning the nature of tribal title, holding that tribal

title existed as a recognizable and protectable property right.

The two opinions, however, differed as to the source of the

property right. For the majority, Marshall attempted to

establish a tribal title as a system of tenurial rights dis

tinct from the existing Anglo-American tenurial system. On

the other hand, Justice Johnson attempted to tie the Indian

tribal title into the existing federal tenurial system under

which the Indians had a fee—simple absolute title.41 Because

of their conclusion, the majority of the court did not have to

elaborate on the precise nature of tribal title, other than

that it was a recognizable and protectable property right.

According to Youngblood Henderson, this case set

the stage for a long line of judicial reasoning, which as we

will later see, ended up being misunderstood or misinterpreted

and misapplied.

It was conceptually impossible

for Georgia to have a fee simple

interest in the land under Anglo-

American law. This was the thrust of

Johnson’s analytical opinion. With

clear and exceptional logic, Justice

Johnson established that if the land

were under the possession and contrql

of a sovereign Indian nation or tribe

under the Anglo—American land tenure

system, that interest was fee simple in

nature. Unfortunately, Johnson had mis

perceived the arguments of Chief Justice

Marshall in the majority opinion, but

had nevertheless cast the riddle of

tribal title which would continue to

haunt later courts. The majority opinion

had not attempted to incorporate tribal

title into the land tenure system of the

federal or state governments. On the

contrary, it had suggested that the

tribal tenurial system was compatible

with other American tenurial systems

until the tribal title was extinguished,

presumably by statutory purchase. Until
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such time, however, the courts were
bound to respect tribal title as an
equally valid and legitimate title to
either federal or state systems.

This difference between Justice
Johnson’s opinion and that of the
majority opinion turned on whether
tribal title was viewed as within or
equal but separate to the American
tenurial system of land. Both the
logic and the reasons given in Johnson’s
opinion would be extremely valid if
tribal title was placed totally under
federal land tenure, i.e., the tribal
title would be a fee simple title.
But the majority decision strongly
implied that the legal recognition of
tribal title was neither dependent
upon nor within the land tenure of the
United States. The tribes were inde
pendent nations with a distinct land
tenure system which was to continue
separate from American land tenure
systems until extinguished.42

Having given judicial birth to a complex area,

namely the rights of Indian tribes, the United States Supreme

Court in 1823 in the case of Johnson & Graham’s Lessee v.

M’Intosh43 had an opportunity to restate and clarify their

judgement in the Fletcher v. Peck case. Chief Justice Marshall

again delivered the judgement of the Court and he goes to great

lengths in dealing with the concept of discovery, the law of

nations and the compatibility of Indian title and ultimate fee

in the Government.

On the discovery of this immense
continent, the great nations of Europe
were eager to appropriate to themselves
so much of it as they could respectively
acquire. Its vast extent offered an
ample field to the ambition and enter
prise of all; and the character and
religion of its inhabitants afforded an
apology for considering them as a people
over whom the superior genius of Europe
might claim on ascendency. The poten
tates of the old world found no diffi
culty in convincing themselves that they
made ample compensation to the inhabi
tants of the new, by bestowing on them



— 16 —

civilization and Christianity, in
exchange for unlimited independence.
But, as they were all in pursuit of
nearly the same object, it was neces
sary, in order to avoid conflicting
settlements, and consequent war with
each other, to establish a principle,
which all should acknowledge as the law
by which the right of acquisition, which
they all asserted, should be regulated
as between themselves. This principle
was that discovery gave title to the
government by whose subjects, or by
whose authority, it was made, against
all other European governments, which
title might be consumated by possession.

The exclusion of all other
Europeans, necessarily gave to the
nation making the discovery the sole
right of acquiring the soil from the
natives, and establishing settlements
upon it. It was a right with which no
Europeans could interfere. It was a
right which all asserted for themselves,
and to the assertion of which, by others,
all assented.

The relations which were to exist
between the discoverer and the natives,
were to be regulated by themselves.
The rights thus acquired being exclusive,
no other power could interpose between
them.

In the establishment of these
relations, the rights of the original
inhabitants were, in no instance,
entirely disregarded; but were neces
sarily, to a considerable extent, im
paired. They were admitted to be the
rightful occupants of the soil, with a
legal as well as just claim to retain
possession of it, and to use it accord
ing to their owii discretion; but their
rights to complete sovereignty, as in
dependent nations, were necessarily
diminished, and their power to dispose
of the soil at their own will, to whom
soever they pleased, was denied by the
original fundamental principle, that
discovery gave exclusive title to those
who made it.44
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And further on, at pages 591 - 592, that:

However extravagent the preten
sion of converting the discovery of
an inhabited country into conquest may
appear; if the principle has been
asserted in the first instance, and
afterwards sustained; if a country has
been acquired and held under it; if
the property of the great mass of the
community originates in it, it becomes
the law of the land, and cannot be
questioned. So, too, with respect to
the concomitant principle, that the
Indian inhabitants are to be consi
dered merely as occupants, to be pro
tected, indeed, while in peace, in the
possession of their lands, but to be
deemed incapable of transferring the
absolute title to others. However
this restriction may be opposed to
natural right, and to the usages of
civilized nations, yet, if it be
indispensable to that system under
which the country has been settled,
and be adapted to the actual condition
of the two people, it may, perhaps, be
supported by reason, and certainly
cannot be rejected by courts of
justice.

Chief Justice Marshall also had to come to grips with the

necessary consequences which Government (sovereign) action

may produce as the holder of the ultimate fee, and the rights

of the Indians. He dealt with it in this way:

While the different nations of
Europe respected the right of the
natives, as occupants, they asserted
the ultimate dominion to be in them
selves; and claimed and exercised,
as a consequence of this ultimate
dominion, a power to grant the soil,
while yet in possession of the natives.
These grants have been understood by
all, to convey a title to the grantees,
subject only to the Indian right of
occupancy.

The power now possessed by the
government of the United States to
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grant lands, resided, while we were
colonies, in the crown, or its grantees.
The validity of the titles given by
either has never been questioned in our
courts. It has been exercised uniformly
over territory in possession of the
Indians. The existence of this power
must negative the existence of any right
which may conflict with and control it.
An absolute title to lands cannot exist,
at the same time, in different persons,
or in different governments. An abso
lute, must be an exclusive title, or at
least a title which excludes all others
not compatible with it. All our insti
tutions recognize the absolute title of
the crown, subject only to the Indian
right of occupancy, and recognize the
absolute title of the crown to extin
guish that right. This is incompatible
with an absolute and complete title in
the Indians.45

Felix Cohen interpreted this judgment as follows:

Chief Justice Marshall’s doc
trine was that the Federal Government
and the Indians both had exclusive
title to the same land at the same time.
Thus a federal grant of Indian land
could convey an interest, but this
interest would not become a possessory
interest until the possessory title of
the Indians was terminated by the
Federal Government. The Indians were
protected. The grantees were protected.
The grantees were protected, ——assuming
that the Federal Government went ahead
to secure a relinquishment of Indian
title. The power of the Federal Govern
ment was recognized. And the needs of 46feudal land tenure were fully respected.

Youngblood Henderson however states that Cohen failed to under
stand the full impact of what Chief Justice Marshall was saying.
He attributes this to the fact that Cohen was too preoccupied
in trying to merge Indian title under federal title, as had
Justice Johnson in Fletcher v. Peck.

Much of the riddle of aboriginal
title in Federal Indian Law (Cohen’s
Book) surrounds this misreading of
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M’Intosh. M’Intosh was read as esta
blishing a principle of federal title
and as not recognizing tribal title.

While teaching at Yale Law School,
Cohen re-evaluated the riddle of tribal
title. “ [T] he dismissal of the plain
tiff’s complaint in this case was not
based upon any defect in the Indian’s
title”, Cohen acknowledged in his article,

“Original Indian Title”, concerning
M’Intosh, “but solely upon the invali
dity of the Indian deed through which
the white plaintiffs claimed title.”
He failed to explain that the deed was
not invalid, but that the subsequent
unrestricted treaty abrogated all rights

the white plaintiffs held under tribal
dominion. His preoccupation with the
unite of federal title hindered his dis
cernment of the separate tenurial system
inherent in the classic paradigm.47

“ET] he federal government and the Indians.

both had exclusive title to the same land

at the same time”, was the Pickwickian
conclusion Cohen elucidated from the de
cision in M’Intosh. Hence, a federal
grant of Indian lands could convey an
interest, but this conveyed interest
was not possessory interest until the
federal government extinguished the pos—
sessory interest of the tribes. The
insight that the extinguishment of tribal

title was necessary before the federal
government could convey an interest re
mained, but in a different form than
before, i.e., in terms of possession,
not title. This step is important to an

understanding of the paradigmatic shift
in tribal title.48

Youngblood Henderson himself interpreted the case of M’Intosh

in this manner.

The first issue was whether tribal
title could be recognized in the courts

of the United States. Another logically

related issue was whether the tribes had

the power to give, and private individuals

to receive, a title that could be sus

tained in the courts of this country. The

Court affirmed both these issues.
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In attempting to deal with the
validity of whether it could be given
to an individual, the Court resorted
to the land tenure theory. This
strategem is obvious where the Court
applied a mixed form of law to re
solve these issues. The first form
of law was the principles of abstract
justice which regulates the rights of
civilized nations; the second form
was those principles “which our own
government has adopted in the parti
cular case and given us as the rule
of decision.” The resort to both in
ternational and domestic law reflects
and argues for the proposition that
legal recognition of tribal title was
under a tribal tenurial system and
did not depend on its conformity to
federal tenure systems. This propo
sition also reflected the Court’s
concept of the land tenure theory,
i.e., “the right of society to pre
scribe those rules by which property
may be acquired and preserved” is “a
function of the law of nations in
which they lie” in “the rights of
civilized nations.” This position
probably was taken by the Court in
order to distinguish this decision
from the unity of federal title theory
raised in the dissenting opinion of
Justice Johnson in Fletcher v. Peck.

It is also important to note that the U.S. Govern

ment at this point in time was also addressing this issue in a
• • 50

policy position designated Seneca Lands. The A. G., speaking

to the federal government on the issue of tribal title, con

cluded that:

So long as a tribe exists and
remains in possession of his land, its
title and possession are sovereign and
exclusive ... Although the Indian
title continues only during their pos
session, yet that possession has been
always held sacred, and can never be
disturbed but by their consent. They
do not hold under the states, nor
under the United States; their title is
original, sovereign, and exclusive.52-
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These three decisions of the Supreme Court and

the Federal government of the United States form the spring

board for a long line of cases which are still being heard

today. However, before the United States achieved its indepen
dence, the British Government and its judicial system, includ

ing the Privy Council, had an opportunity to deal with some

issues relating to tribal rights. The first of these was the
case of Mohegan Indians v. Connecticut, which has been called

“the greatest cause ever ... heard at the Privy Council
52

Board.

This case became necessary because the Mohegan

tribe petitioned to the Queen in Council in respect to lands

they were being deprived of, land which had been reserved to

them by treaty with the royal colony of Connecticut. The case

began in 1703 and in 1705, the first Royal Commission held for

the Mohegan Tribe. On appeal to the Queen in Council, the

Privy Council upheld that decision, stating that the status

of the Mohegan Tribe was as a sovereign nation which was not

subservient to the colony. However, on the issue of costs of

the action, a second Royal Commission was set up to review that
issue. This second Royal Commission of 1738 was a total failure.
The third Royal Commission was set up in 1743 and reheard the

entire issue. This Royal Commission referred to itself as the
“Court of Commissioners.” This body, so far asavailable re

search portrays, was the first regal court to deal with the

legal status of Indian tribes within the British Empire.

The colonists argued that the Indians were subjects

of Great Britain, and as subjects, the Indian’s title must

therefore be determined either by the laws of Great Britain or
of the colony. The Court of Commissioners rejected this argu
ment and the majority of the court held that:

The Indians, though living amongst
the King’s subjects in these countries,
are a separate and distinct people from
them. They are treated with as such,
they have a policy of their own, they
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make peace and war with any nation
of Indians, when they think fit,

- without countroul from the English.
It is apparent the Crown looks upon
them not as subjects, but as a dis
tinct people, for they are mentioned
as such throughout Queen Anne’s and
his present majesty’s commissions by
which we now sit. And it is as plain,
in my conception, that the Crown looks
upon the Indians as having, the pro
perty of the soil of these countries;
and that their lands are not, by his
majesty’s grant of particular limits
of them for a colony, thereby impro—
priated in his subject till they have
made fair and honest purchases of the
natives ... So that from hence I draw
this consequence, that a matter of
property in lands in dispute between
the Indians as a distinct people (for
no act has been shown whereby they
became subjects) and the English sub
jects, cannot be determined by the law
of our land, but by a law equal to both
parties, which is the law of nature and
nations; and upon this foundation, as I
take it, these commissions have most
properly issued ... And now to main
tain that the tenants in possession of
the land in controversy are not bound
to answer the complaint before this
court, is to endeavor to defeat the very
end and design of our commission; for
surely it would be a very lame and de
fective execution of it, to hear only
the matter of complaint between the
tribe of Indians and this government.

It is important to note that here the Commissioners were

directly addressing themselves to the issue of Indian sovereignty,

tribal tenure and title, the concept of fair and honest pur

chases and the adjudication of tribal conflicts in the law of

nature and nations. As we have seen these were the same issues

which dominated the opinion of Marshall in the M’Intosh case.

This decision of the Court of Commissioners was confirmed by

the Privy Council, which as we have already noted, was the

highest judicial power in the British Empire.
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In another opinion to the Crown by the PrivyCouncil with respect to the validity of tribal title as asource of title in the Empire, the Privy Council concludedthat:

In respect to such places as havebeen, or shall be, acquired by treaty,or grant, from any of the Indianprinces, or government, your majesty’sletters patent are not necessary; theproperty of the soil vesting in thegrantees, by the Indian grants subjectonly to your majesty’s right ofsovereignty over the settlements, asEnglish settlements, and over the inhabitants, as English subjects, whocarry with them your majesty’s laws,wherever they form colonies, andreceive your majesty’s protection, byvirtue of your royal charters.55
As will be noticed in this opinion, the Privy Council recognized the Indian tribes’ title to grant lands “subject onlyto your majesty’s right of sovereignty over the settlement, .In M’Intosh, Marshall doesn’t rule out the fact that Indianshad a land tenure system which was capable of recognition, butmerely, as did the Privy Council, ruled that the ultimateCrown, or in M’Intosh, the American Government. In M’Intosh,Marshall concluded that Great Britain and subsequently America(U.S.A.) had an “absolute title” which was “subject only tothe Indian right of occupancy .

. .“ As we will sed, later courtshave interpreted this “subject to” inference as meaning an inferior title. However, in the final analysis what Marshall wasattempting to assert was that the absolute title of Britain andAmerica consisted of the exclusive entitlement to purchaseIndian or aboriginal title. Therefore, both the tribal tenuresystem and the land tenure law could co—exist, both beingabsolute under their respective systems, until such time asthe tribal title was extinguished.

The U.S. cases which will follow, add a bit of atwist to the decisions in the preceding examples and the greatermajority will involve legislation of the U.S. Government. It
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has also been suggested by Ken Lysyk that when dealing with

the content of Indian Title, the U.S. cases don’t help.

Little assistance is to be
obtained from such observations as
that repeated in many United State’s
decisions to the effect that the
Indian title is “as sacred as the
fee simple of the whites.”56 Such
statements pertain to the policy
of recognizing and vindicating the
Indian title, not to its content.57

This, however, is not the belief or interpretation applied to

the cases by Youngblood Henderson who stated that:

under the M’Intosh theory,
•, the tribe regulated its own

domain. This is a much different
position than that ordinarily assumed
by the courts and cornmentators.8

In fact, Youngblood interprets the early Privy Council opinions

and the Marshall judgments as recognizing an Indian tribal title

which included a proprietary interest or power.

These examples clearly illustrate
that the tribes were considered as
sovereign nations with the rights to
their territories. The combination of
political sovereignty and proprietary
powers establish a theory of dominion.
The regulation of land under the dis
tributional preferences of a soverign
with proprietary powers establishes the
essence of a theory of land tenure. As
a result, it could clearly be supported,
in the laws of nations and nature of
both the British Empire and Zinerica,
that the Indian tribes not only had
tribal dominion, but also had a recog
nized and separate land tenure system.6°

Support is found for Youngblood’s point of view

in several other decisions given by Marshall. In two well

known Cherokee cases, Marshall again affirmed the theory of

tribal title which he advanced in M’Intosh. However, while

confirming tribal title, Marshall in Cherokee Nation v. Georgia61
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placed Indian sovereignty or political status in a question

able state.

Though the Indians are acknowledged

to have an unquestionable, and, here

tofore, unquestioned rights to the
lands they occupy, and that right shall

be extinguished by a voluntary cession

to our government, yet it may be
doubted whether the tribes within the

acknowledged boundaries of the United

States can, with strict accuracy, be
dominated by foreign nations [within

the sense of the Federal Constitution).

They may, more correctly perhaps, be

designated domestic dependant nations.

They occupy a territory to which we

must assert a title independent of

their will, which must take effect in

point of possession when their right
to possession ceases. Their relation

to the United States resembles that of

a ward to his guardian.62

In this decision, Marshall implicitly in the above quote,

reaffirms the principle of discovery; i.e., the Indians “occupy

a territory to which we must assert a title independent of

their will, which, etc.” He also introduces the analogy of

“ward to his guardian” in describing the Indian nations’ re

lationship to the United States, although he still calls them

“domestic dependant nations.” Marshall does not explain what

he means by “ward to his guardian” except as follows:

They look to our government for pro
tection; rely upon its kindness and
its powers; appeal to it for relief
of their wants; and address the pre
sident as their great father. They
and their country are considered by
foreign nations, as well as by our
selves, as being so completely under

the sovereignty and dominion of the
United States, that any attempt to
acquire their lands, or to form poli

tical connection with them, would be
considered by all as an invasion of
our territory and an act of hostility.63
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According to Professor Noyes, under Roman law, “wardship” was

political status, which saw a weaker dependent people attach

themselves to a stranger for the purposes of economic and

political advantages.64 As well, the concept of “ward” was

derived from the Roman word “tetela”, which means “to protect”.65

This would seem to be in conformity to the preceding quote in

which Marshall says the Indian nations look to U.S. Government

“for protection.”

In the following year, Marshall in the case of
66

Worcester v. Georgia explained more fully what he meant by

protection, although he didn’t address the area of wardship.

Protection, the Court said, as applied to the Cherokee Nation

“involved, practically, no claim to [their] land, [andj no
,,67

dominion over their person. It merely bound the tribe to

the U.S. as a “dependent ally, claiming the protectionof a

powerful friend and neighbor, and receiving the advantages of

that protection, without involving a surrender of their national

character ... Protection does not imply the destruction of the

,,68
protected.

Marshall, as well, in this case, qualified his

statement in Cherokee Nation v. Georgia that they [Indians] were

a “domestic dependent nation” by stating that:

The Indian nations had always been
considered as distinct, independent
political communities, retaining
their original natural rights, as
the undisputed possessor of the soil
from time immemorial ..

.

There were a number of other cases between 1832

and 1872; however, they virtually followed the same line of

reasoning and in dealing with the Indians’ aboriginal title as

being a proper subject of treaty—making, the Court in Holden v.

Joy characterized this title in these terms:

Enough has already been remarked
to show that the lands conveyed to
the United States by the treaty were
held by the Cherokees under their
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original title, acquired by immemorial
possession, commencing ages before the
New World was known to civilized man.
Unmistakably their title was absolute,
subject only to the pre—emption right
to purchase acquired by the United
States as the successors of Great Bri—
tam, and the right also on their part
as such successors of the discoverer
to prohibit the sale of the land to
any other governments or their subjects,
and to exclude all other governments

70from any interference in their affairs.

After this period in time until 1946, Indian cases
were complicated by various pieces of legislation and conse
quent judicial interpretation.

Although Congress created a forum,
the Court of Claims, for the adjudica
tion of certain claims against the
United States, the Court was barred by
the Act of March 3, 1863, from hearing
claims growing out of or dependent on
any treaty entered into with foreign
nations or with Indian tribes. As a
consequence, tribes were required to
go to Congress for special jurisdic
tional acts to sue the United States.
These jurisdictional acts varied, and
the ability to make a claim for the
extinction of aboriginal title depen
ded on judicial interpretation of the
breath of the jurisdictional act.
Between 1881 and the passage of the
Indian Claims Commission Act in 1846,
142 claims were litigated. The pro
ceedings were tortuous and dealt pri
marily with the subtleties of subor
dinate issues, such as the scope of
the jurisdictional act.73-

The Indian Claims Commission Act of 1946 authorized the Com
mission, inter alia, to determine “claims based upon fair and
honourable dealings that are not recognized by any rule of law
or equity •

H72 There is no counterpart to this Act in Canada,
which prompted the Federal Court in the Baker Lake Case73 to
state that the judgments rendered by the Indian Claims Com
mission must be approached with considerable caution.74 In
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the final analysis this caution may not be warranted, especially
if the correct interpretation of the classic decisions of
Marshall are applied. In any event, the U.S. Supreme Court
did have an opportunity to deal with the nature or content of
Indian title prior to 1946. An example of two cases which
dealt with this issue is contained in the following excerpt
from an article written by Felix S. Cohen.

8. The Scope of Indian Title: United
States v. Shoshone Tribe.

Whether original Indian title
comprises all elements of value attached
to the soil or whether such tit1e extends
only to such surface resources as the
Indians knew and used was the central
question decided in the Shoshone case.
While the case involved a treaty, the
treaty was silent on the question of
whether the “lands” which were reserved
to the Indians included the timber upon,
and the minerals below, the surface.
The argument of the case therefore
turned primarily on the extent of the
Indian tenure prior to the treaty. The
Government, represented by Solicitor
General (now Mr. Justice) Reed, argued
that the Shoshones had a mere right of
occupation, which was “limited to those
uses incident to the cultivation of the
land and the grazing of livestock,” and
that the Government had an “absolute
right to reserve and dispose of thea
(other) resources as its own.” This
view was further developed in the Govern
ment’s main brief, signed by Solicitor
General (now Mr. Justice) Jackson, urg
ing that original Indian title was some
thing sui generis, comprising only a
“usufructuary right”, and that such right
“to use and occupy the lands did not
include the ownership of the timber and
mineral resources thereon.” This view
was considered and rejected by the
Court, Mr. Justice Reed dissenting. The
Court took the view that original Indian
title included every element of value
that would accrue to a non—Indian land
owner. It concluded that the treaty did
not cut down the scope of the title of
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the Indians, “undisturbed possessors of
the soil from time immemorial,” and de
clared:

“For all practical purposes, the
tribe owned the land. The right of
perpetual and exclusive occupancy of
the land is not less valuable than full
title in fee.

“Although the United States re
tained the fee, and the tribe’s right of
occupancy was incapable of alienation or
of being held otherwise than in common,
that right is as sacred and as securely
safeguarded as is fee simple title.
Cherokee Nation v. Georgia, 5 Pet. 1, 48.
Worcester v. Georgia, supra, 580. Subject
to the conditions imposed by the treaty,
the Shoshone Tribe had the right that has
always been understood to belong to
Indians, undisturbed possessors of the
soil from time immemorial.” (At pp. 116 -

117)

At the same session of court the
Supreme Court applied the identical rule,
in the case of the Kiamath Indians, to
Indian ownership of timber. The Kiamath
and Shoshone cases, take together, over
turned prevailing views as to the owner
ship of timber on Indian reservations.
Earlier decisions of the Supreme Court in
United States v. Cook, and Pine River
Logging Co. v United States, to the effect
that the Federal Government could replevin
logs sold without authority or recover the
value thereof, had been widely miscoh—
strued as a denial of Indian rights to
timber. When this misinterpretation was
set at rest in the Shoshone and Kiamath
cases, Congress ordered that the proceeds
of the judgement in the Pine River case,
which had been deposited to the credit of
the Government, should be transferred to
the credit of the Indians. These two
decisions delivered a death blow to the
argument that aboriginal ownership ex
tends only to products of the soil actu
ally utilized in the stone age culture of
the Indian tribes.75

A central issue which had to be decided was the involuntary

loss of Indian occupancy followed by the takeover by a
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non—Indian grantee of the full occupancy. Was this to be
recognized as a compensable right? This issue was finally

answered in 1946 in the Tillamooks Case, by the U.S. Supreme
Court.

It has long been held that by
virtue of discovery the title to lands
occupied by Indian tribes vested in
the sovereIgn. This title was deemed
subject to a right of occupancy in
favor of Indian tribes, because of
their original and prevIous possession.
It is with the content of this right
of occupancy, this original Indian
title, that we are concerned here.

As against any but the sovereign,
original Indian title was accorded the
protection of complete ownership; but
it was vulnerable to affirmative action
by the sovereign, which possessed ex
clusive power to extinguish the right
of occupancy at will. Termination of
the right by sovereign action was com
plete and left the land free and clear
of Indian claims. Third parties could
not question the justice or fairness of
the methods used to extinguish the right
of occupancy. Nor could the Indians
themselves prevent a taking of tribal
lands or forestall a termination of
their title. However, it is now for
the first time asked whether the Indians
have a cause of action for compensation
arising out of an involuntary taking of
lands held by original Indian title.

We cannot but affirm the decision
of the Court of Claims. Admitting the
undoubted power of Congress to extin
guish original title compels no conclu
sion that compensation need not be paid.
In speaking of the original claims of
the Indians to their lands, Marshall had
this to say: “It is difficult to com
prehend the proposition ... that the
discovery ... should give the discoverer
rights in the country discovered, which
annulled the pre-existing right of its
ancient possessors. ... It gave the
exclusive right to purchase, but did not
found that right on a denial of the right
of the possessor to sell. ... The king
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purchased their lands, ... but never

coerced a surrender of them.” Worcester

V. Georgia, 6 Pet. 515, 543, 544, 547,

(1832). In our opinion, taking original

Indian title without compensation and

without consent does not satisfy the

“high standards for fair dealing” re

quired of the United States in control—

ling Indian Affairs. United States v.

Santa Fe Pacific R. Co., 314 U.S. 339,

(1941) . The Indians have more than a

merely moral claim for compensation.

A contrary decision would ignore

the plain import of traditional methods

of extinguishing original Indian title.

The early acquisition of Indian lands,

in the main, progressed by a process of

negotiation and treaty. The first

treaties reveal the striking deference

paid to Indian claims, as the analysis

in Worcester v. Georgia, supra, clearly

details. It was usual policy not to

coerce the surrender of lands without

consent and without compensation. The

great drive to open Western lands in the

19th Century, however productive of sharp

dealing, did not wholly subvert the

settled practice of negotiated extinguish

ment of original Indian title. In 1896,

this Court noted that “. . . nearly every

tribe and band of Indians within the

territorial limits of the United States

was under some treaty relations with the

government.” Marks v. United States, 161

u.s. 297, 302 fl896). Something more

than sovereign grace prompted the obvious

regard given to original Indian title.76

The result of this case, in conjunction with the Klamath and

Shoshone cases, prompted Cohen in his article to unequivocably

state that the theory that Indians only were recognized as

having the right to eke a living off the land, without other

recognizable property rights, was finally dead.

The Alcea case gives the final

coup de grace to what has been called

the “menagerie” theory of Indian title,

the theory that Indians are less than

human and that their relation to their

lands is not the human relation of owner—

ship but rather something similar to the
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relation that animals bear to the
areas in which they may be tempo
rarily confined.77

This case, however, and Cohen’s utterances were
78

short lived as the U.S. Supreme Court in Tee—Hit—Ton v. U.S.

held that the property rights established by occupancy “since

time immemorial” by the natives of Alaska were not legal pro

perty rights under 2merican law: rather, that such occupancy

was permissive occupancy.79 Under this distinction, the rights

of occupancy could be cancelled unilaterally by Congress at its

discretion, without compensation to the native tribes. With

respect to the nature of Indian title, i.e., aboriginal title,

the Court held that it,

means mere possession not
specifically recognized as ownership
by Congress. After conquest they
were permitted to occupy portions of
territory over which they had pre
viously exercised “sovereignty” as
we use that term. This is not a
property right but amounts to a
right of occupancy which the sover
eign grants and protects against in
trusions by third parties but which
rights of occupancy may be terminated
and such lands fully disposed of by
the sovereign itself without any
legally enforceable obli9ations to
compensate the Indians.8U

This decision has been analyzed by Youngblood Henderson to be

completely contrary to the judgment of Chief Justice Marshall

in M’Intosh, although that is the authority used by the

Tee—Hit—Ton court to arrive at its decision.

Here, then, is precisely the problem
with the decision in Tee—Hit—Ton.
The Court confused the aboriginal
title of occupancy with the 1merican
concepts of occupancy and possession,
which have their own technical conno
tations in American tenurial interests
in real property, particularly in jux
taposition with the terms “fee simple”
and “proprietary”. In short, the
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Court employed the American terms to
the concept, which the Marshall Court
so studIously avoided doing, and the
American terms bear only a superficIal
resemblance to the meanings of the
tribal concepts. “All proprietary
rights are not equal in sanctity,”
warned Justice Tawney, “merely be
cause identical in narne.”8-

It is submitted that there is no
way to unite the paradigm inherent in
the Tee-Hit-Ton opinion with its
authority, i.e., “the great case” of
M’Intosh. In both legal and economic
effect, the classic paradigm is not
only different from the modern paradigm
but the better of the two. The classic
paradigm, on the one hand, grants the
tribe both proprietary and governmental
power, i.e., tribal dominion. The
modern paradigm, on the other hand,
establishes the theory that proprietary
powers are derivative of the federal
government’s recognition, not the ori
ginal natural rights of tribes. More
over, the modern paradigm holds that
aboriginal title is of no economic value,
or at the most of little value. Ironi
cally, the economic value of aboriginal
property in the modern paradi9m is the
equivalent of owning a dream.b2

The Indian Claims Commission in the early 1960’s

dealt with the issues faced by the Alcea and Tee—Hit—Ton Cases

and ruled against the Lipan Apache Tribe. However, the Court

of Claims in 1967 reversed that decision and stated that:

To the extent that the Commission and
the appellee believe that affirmative
governmental recognition or approval
is a prerequisite to the existence of
original title, we think they err.
Indian title based on aboriginal pos
session does not depend upon sovereign
recognition or affirmative acceptance
for its survival. Once established in
fact, it endures until extinguished or
abandoned. 83
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There have also been some cases dealt with by the Indian

Claims Commission and the Court of Claims which may give some

useful guidelines which could be adopted, even if they may

flow from the 1946 Act which allows the adjudicators to act

under the spirit of equity and morality, i.e., to determine

“claims based upon fair and honourable dealings that are not

recognized by any rule of law or equity ...“

In 1967, the Court of Claims in the U.S. v.

Seminole Indians of the State of Florida84 case noted that

although proof of Indian title depends on a showing of actual,

exclusive and continuous use and occupancy for a long time by

the Indian tribe in question, it is also necessary to consider

the nature of the use: whether primarily for agriculture, hunt

ing, or trade, whether utilized seasonally or nomadically, and

the like. Actual possession in the strict sense, the Court

ruled, is not essential and Indian title may be established

through the tribe’s intermittent contacts in areas they control.

The Court of Claims also noted that the use and occupancy essen

tial to the recognition of Indian title “does not demand actual

possession, whereas the key to Indian title lies in evaluating

the manner of land—use over a period of time.” “Physical con

trol or dominion over the Land,” the court asserted, “is the

dispositive criterion.”

In a more enlightened decision, theCourt of Claims

dealt with a suit against the U.S. by the Tlingit and Haida

Indians of Alaska.85 This suit was for land and property rights

taken by the U.S. without the consent of the Indians. During

the course of this long drawn-out case, the court rejected the

government’s contention that a “value to the Indians” formula,

which would tend to exclude the value of minerals and other

resources not used by the Indians prior to the coming of the

white man, should be used by the court in awarding damages.

The court held instead for a “fair market value” of the pro

perty which it defined, “in the absence of an actual market,”

as “the estimated or imputed fair market value based on suffi—

cient evidence which justifies a conclusion as to the fair
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market value which would be established when an informed seller

disposes of his property to an equally informed buyer.”

The “fair market value” formula, required that pro

per consideration be given to the natural resources of the land,

including mineral resources, whether or not they were of

economic value at the time of cession, or merely of potential

value. The court asserted, moreover, that the value of the

land was the same, whether it was held by aboriginal title or

in fee simple. The value of land held by Indian title, in

other words, was not merely “the value of its primitive occu

pants relying upon it for subsistence.”

(iii) Canadian Cases:

As we have seen from the review of the material

dealing with the area now known as the U.S.A., and by the

quotes on pages 12-35 supra, the Royal Proclamation embodied the
British Crowns’ acknowledgement of the existence of certain

native title to the land.

While such recognition was not
always honoured, it gained increasing
legal force in colonial times: in the
policy of treating with the Indians to
acquire lands for settlement, in colo
nial statutes, in instructions trans
mitted to colonial governors, and
eventually with full Imperial authority
in the Royal Proclamation of 1763.86

The Proclamation87 makes numerous references to land,

cession and purchase. It would appear that what is to be pur

chased from the Indians is not only their right to hunt, but

also the actual land itself. Although the first part, the

“whereas” or preamble part, utilizes the words “their Hunting

Grounds”88 to describe the land not ceded or purchased from the

Indians and reserved for them, the following portion of the

Proclamation states that,

any Lands whatever, which, not
having been ceded to or purchased by
Us as aforesaid, are reserved to the
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said Indians, or any of them.89

In the second “Whereas” part, the Proclamation

speaks of the “Great Frauds and Abuses” committed in purchasing

“Lands of the Indians.” It then makes a prohibition against

purchase of these lands by private persons and directs that if

the Indians decide to dIspose of their lands then it “shall be

Purchased only for Us, in our Name, at some public meeting or

Assembly of the said Indians, .. .“ In a final directive giving

the colonial officers the authority to enter the “Territories

reserved as aforesaid for the use of the said Indians”, for the

purpose of arresting Persons fleeing the colony for specified

crimes, the Proclamation doesn’t in any way restrict the way

Indians could “use” the land. By using the term “Use”, the

Proclamation doesn’t necessarily imply that the Indians don’t

own the land. They also use this same term when dealing with

the Proprietary Governments, and the purchase of Indian lands.

and in case they shall lie within

the limits of any Proprietary Govern

ment, they shall be purchased only

for the Use and in the name of such

Proprietaries,

This Proclamation has been held to have the force

of an Imperial statute in Canada and has never been repealed.91

The initial and major case dealing with Indian title

in Canada is the St. Catherine’s Milling Case.92 This case went

through three Canadian Courts and ended up in a final appeal to

the Judicial Committee of the Privy Council. The background

to this case is quite interesting from a historical and legal

perspective which warrants a brief description. When the

existing colonies or provinces united in Confederation in 1867,

there were settled policies within each of them. However, only

Ontario (Upper Canada) had entered into treaties with the

Indians and established reserves. The problem here, however, is

that the boundary between Ontario and Rupert’ s Land to the

west wasn’t accurately established, and in 1870, when Manitoba

joined Confederation, a boundary dispute between the Federal
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Government and Ontario ensued. The issue wasn’t settled at

the time Treaty 3 was concluded in 1873. The issue was sub

mitted to arbitration and most of the area covered by Treaty 3

was held to be part of Ontario. This, however, didn’t satisfy

the Federal Government and in 1881 the Federal Government

extended the boundaries of Manitoba, which consequently in

cluded the area held to be part of Ontario by the arbitration.

In 1883, the St. Catherine’s Milling Co. received a license

to cut timber in the disputed area. By 1884, the Privy Council

confirmed that the 1878 arbitration was correct, and the

Imperial Parliament, in 1889, passed the Canada (Ontario)

Boundary Act, thereby legislatively implementing that decision.

As a result of this decision, 30,500 square miles of land

covered by Treaty 3 fell within the boundaries of Ontario.

The British North Zmerica Act, 1867, provided that

the provinces would own the lands and natural resources and in

the Northwest Territories, the Federal Government would own

them. The Federal Government was always under the impression

that the area under Treaty 3 belonged to them, hence the issu

ing of the timber licence. Of course, the final settlement of

the boundary dispute proved the Federal Government wrong. This

final settlement prompted the Province to ask the Courts to

order the Company to cease its operations and to pay the Pro

vince the value of the timber already cut.

The Province based its argument on S.109, of the

B.N.A. Act, 1867, which provides that:

All lands, mines, minerals and royal

ties belonging to the several Pro

vinces of Canada, Nova Scotia, and

New Brunswick at the Union, and all

sums then due or payable for such

lands, mines, minerals or royalties,

shall belong to the several Pro

vinces of Ontario, Quebec, Nova

Scotia, and New Brunswick in which

the same are or arise subject to any

trusts existing in respect thereof,

and to any interest other than that

of the Province in the same.
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The Federal Government was invited by the Privy
Council to intervene in this issue as it involved a constitu
tional point. In its submission, the Federal Government con
tended that “from the earliest times the Indians had, and were
always recognized as having, a complete proprietary interest,
limited by an imperfect power of alienation.”93 They submitted
that the “imperfect power of alienation” meant that the Indians
by virtue of the Royal Proclamation and S.91(24) of the B.N.A.
Act, 1867, could only dispose of their proprietary interest to
them [the Federal Government]. They argued that by virtue of
Treaty 3, the ownership of the ceded land vested in them.
Treaty 3 provides:

The Salteaux tribe of the Ojib
keway Indians and all other the Indians
inhabiting the district hereinafter
described and defined, do hereby cede,
release, surrender and yield up to the
Government of the Dominion of Canada
for Her Majesty the Queen and Her
Successors forever, all rights, titles
and privileges whatsoever, to the
lands included within the following
limits .... 94

This excerpt from the Treaty, which is reflective of all or
at least most of the Treaties, certainly leads one to believe
that the Indian Peoples were, in fact, giving up rights which
were more than mere Hunting, fishing and trapping4 rights.
According to the Indian Claims Commission,

Since Confederation, recognition
of aboriginal title has been expressed
in the major treaties, in which various
Indian tribes agreed to “cede, release,
surrender, and yield up” their interest
in the land; and in a substantial number
of government agreements, Orders in
Council, policies, and legislation per
taining land in general and to native
peoples.

The Privy Council, however, ruled that the Royal
Proclamation by its terms showed the Indian’s tenure (aboriginal
title) to be “a personal and usufructuary right, dependent upon
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• ,,96
the good will of the sovereign. They went on to state that

they did not have to express any opinion as to the precise

quality of the Indian right, however, stating that:

It appears to them to be suf

ficient for the purposes of this

case that there has been all along

vested in the Crown a substantial and

paramount estate, underlying the

Indian title, which became a plenum

dominium whenever that title was sur

rendered or otherwise extinguished.97

This expression then is similar to that of Chief Justice Marshall

and is basically a restatement of the doctrine of Indian or

Aboriginal rights. Although no cases since then have dealt with

the content of aboriginal title, Justice Strong in his dissent

ing opinion in that case at the Supreme Court of Canada level

gives some interpretation to its meaning.

It may be summarily stated as

consisting in the recognition by the

Crown of a usufructuary title in the

Indians to all unsurrendered lands.

This title, though not perhaps sus

ceptible of any accurate legal defini

tion in exact legal terms, was one

which nevertheless sufficed to protect

the Indians in the absolute use and

enjoyment of their lands, whilst at

the same time they were incapacitated

from making any valid alienation

otherwise than to the Crown itself,

in whom the ultimate title was

considered as vested.98

The Privy Council also said that, in fact, the

unsurrendered lands are vested in the Crown, that is the ultimate

fee is vested in the Crown with an attached burden, that being

Indian title. They further state that this Indian title was

under S.109 of the B.N.A. Act, “an interest other than that of

the Province in the same.”

But that was not the character

of the Indian interest. The Crown

has all along had a present proprie

tary estate in the land, upon which
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the Indian title was a mere burden.
The ceded territory was at the time
of the union, land vested in the
Crown, subject to “an interest other
than that of the Province of the
same,” within the meaning of Sect. 99
109; and must now belong to Ontario

Basically, the Privy Council ruled that the Crown had the

absolute fee and the Indians an usufructuary right of use.

That, at the time of the Union, in 1867, that land remain vested

in the Crown, but once it was surrendered by the Indians, it

went under Ontario ownership by virtue of S.109.

Although the case doesn’t define the Indian right

of use, it does speak about the issue of whether the province

or the Federal Government acquires the beneficial use of the

land that the Indians cede. Both argue,

that the legal effect of
extinguishing the Indian title has
been to transmit to itself the en
tire beneficial interest of the
lands, as now vested in the Crown,
freed from incumbrance of any kind,
save the qualified privilege of
hunting and fishing mentioned in
the treaty.10°

The judgment then goes on to make the following observations:

The treaty leaves the Indians
no right whatever to the timber
growing upon the lands which they
gave up, which is now fully vested
in the Crown, .101

The fact, that it still possess ex
clusive power to regulate the Indians’
privilege of hunting and fishing, can
not confer upon the Dominion power to
dispose, by issuing permits or other
wise, of that beneficial interest in
the timber which has now passed to
Ontario.

From this case and these references, we can conclude that the

Crown had the ultimate fee and the Indians the right to the
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103use of it. Upon this surrender, the beneficial use or interest

went to the province. It would seem reasonable that prior to

the cession the Indians possessed the beneficial interest to

the timber, which “now” becomes vested in the Crown for the

benefit and use by and for the province. It can also be in

ferred from this case that the Indians in their Treaty retained

the right (although qualified) to hunt over the surrendered

area. If they were only surrendering their hunting grounds,

i.e., the right to hunt over that land base, then they can only

be seen to be bargaining for what they already had.

The Privy Council in the A.G. for Canada v. A.G.

for Quebec, (Star—Chrome) Case104 had an opportunity to define

what they meant by the “personal” nature of Indian title. Duff,

J., explained that it is “a personal right in the sense that it

is in its nature inalienable except by surrender to the Crown.105

There are several other decisions106 by the Privy

Council dealing with the lands surrendered by Indian Nations,

including the case of Ontario Mining Co. Ltd. v. Sezbold107 in

which Lord Davey restated the principles enunciated in St.

Catherine’s Milling and which puts the terms of “beneficial

interest” and “Proprietary interest” in clearer perspective.

The lands in question are comprised
in the territory within the province
of Ontario, which was surrendered by
the Indians by the treaty of October
3, 1873, known as the North-West Angle
Treaty. It was decided by this Board
in the St. Catherine’s Milling Company’s
case that prior to that surrender the
province of Ontario had a proprietary
interest in the land, under the provi
sions of section 109 of the British
North America Act, 1867, subject to the
burden of the Indian usufructuary title,
and upon the extinguishment of that
title by the surrender the province
acquired the full beneficial interest
in the land subject only to such quali
fied privilege of hunting and fishing
as was reserved by the Indians in the
treaty.108
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From the interpretation of these cases, it would seem that the

Federal Crown, and after 1867 the provinces, had the “proprie

tary interest” in the land and that the Indians had the bene

ficial interest, usufructuary right, until there was a cession

by treaty. With the cession by treaty, the beneficial interest

then went to the proprietary owner, the province of Ontario.

This beneficial interest was interpreted as being “an interest

other than that of the province in the same” as found in S.109

of the B.N.A. Act, 1867. Therefore, it has to be a right or

interest enforceable by law, not being a mere moral obligation.

On the other hand, ‘an interest
other than that of the province in
the same’ appears to (their Lord—
ships) to denote some right or
interest in a third party, indepen
dent of and capable of being vindi
cated in competition with the bene- 109ficial interest of the old province.

In the more recent Calder Case,11° Justice Hall of

the Supreme Court of Canada, reiterated the principle of

aboriginal title. He stated that the appellants (Nisga Indian

Nation) were not denying that the Crown and now the Province

of British Columbia had fee title to the lands, but merely that

they had still retained an aboriginal title to it.

The appellants do not dispute the
Province’s claim that it holds titie
to the lands in fee. They acknowledge
that the fee is in the Crown. The
enactments just referred to merely
state what was the actual situation
under the common law and add nothing
new or additional to the Crown’s
paramount title •. .

what they had to cede was
their aboriginal right and title to
possession of the lands, subject to
the Crown’s paramount title.--12

With respect to the content of Aboriginal title itself, Hall

stated that,
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The exact nature and extent of
the Indian right or title does not
need to be precisely stated in this
litigation.113

This is not a claim to title in
fee but is in the nature of an equit
able title or interest ..., a usufruc—
tuary right and a right to occupy the
lands and to enjoy the fruits of the
soil, the forest and of the rivers and
streams which does not in any way deny
the Crown’s paramount title as it is
recognized by the law of nations. Nor
does the Nishga claim challenge the
federal Crown’s right to extinguish
that title. Their position is that they
possess a right of occupation against
the world except the Crown and that the
Crown has not to date lawfully extin
guished that right.--4

In order to prove the continued existence of their aboriginal

title, the claimants introduced the private papers of Governor

Douglas as well as despatches and many other historic documents.
115

This was done through the Archivist for B.C. It is inter

esting to note that Governor Douglas in a letter to the Colonial

Secretary, March 25, 1861, used the following terms. That, they

(Indians of Vancouver Island) “have distinct ideas of property

in land, and mutually recognize their several exclusive pos—

sessory rights in certain districts,” and they would view white

settlement, “unless with the full consent of the proprietary

tribes, as national wrongs; •

•

Douglas also mentioned

that he had always made it a practice “to purchase the native

rights in the land” prior to settlement and that now the ex

pense would be somewhat greater, “as the land has since then,
• • ,,ll7
increased in value,

Although Hall does not define the exact nature of

Indian title he does, however, at a number of places refer to

“ownership.” At page 185, he adopts the principle of law as

expressed by Cheshire and Megarry and Wade that: “Possession

is of itself at common law proof of ownership.” A bit further

on he states that:
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In enumerating the indicia of owner

ship, the trial judge overlooked that

possession is of itself proof of owner
ship. Prima facie, therefore, the

Nishgas are the owner of the lands that

have been in their possession from time

immemorial and, therefore the burden of

establishing that their right has been

extinguished rests squarely on the re

spondent. (B.C.).

What emerges from the foregoing
evidence is the following: the Nishgas

in fact are and were from time immem
orial a distinctive cultura entity with

concepts of ownership indigenous to
their culture and capable of articula
tion under the common law having, in the

words of Dr. Duff, “developed their cul

tures to higher peaks in many respects

than in any other part of the continent

north of Mexico.”1!8

Hall also adopts the reasoning of Johnson, J.A. in R v. Sikyea9
120

which was affirmed by the Supreme Court of Canada. That

case involved the hunting of migratory birds and while uphold

ing the applicability of the Migratory Birds Convention Act,

the court nevertheless stated that hunting for food on un

occupied Crown lands was always recognized——in the early days

“as an incident of ther ownership of the land, and later by

the treaties by which the Indians gave up their ownership
,121

right in these lands.’

We must, however, keep in mind that Hall’s rea

soning is not contained in a majority judgment. In fact, two

other judges concurred in Hall’s judgment which basically held

that Indian title still existed in B.C., while two other judges

concurred in a judgment by Judson, which stated that Indian

title had existed, but was now extinguished. The seventh Judge

held that the Indians didn’t have a fiat to sue the Crown there

fore the Court had no jurisdiction to give the remedy asked for.

Judson and the two other judges agreed with him, therefore the

Nishgas lost the case by a technicality, but in essence were

still victorious in that it now opened the door to negotiations.
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Although Judson did conclude that the Indian title

was extinguished by legislative enactments, which portrayed

an intention that no interest would survive, he nevertheless

introduces an added dimension to the issue of the nature of

aboriginal title. He states that:

Although I think that it is clear
that Indian title in British Columbia
cannot owe its origin to the Proclama

tion of 1763, the fact is that when
the settlers caine, the Indians were
there, organized in socieities and
occupying the land as their forefathers

had done for centuries. This is what
Indian title means and it does not help

one in the solution of this problem to

call it it a “personal or usufructuary

right.” What they are asserting in
this action is that they had a right

to continue to live on their lands as
their forefathers had lived and that
this right has never been lawfully ex
tinguished. There can be no question
that this right was “dependent on the
good will of the sovereign.”122

Since this decision, there have been three major

cases dealing with Aboriginal title. The first two123 have

run their course through the judicial system. The third one,

the Baker Lake case’24 may still be appealed.

Shortly after the Supreme Court of Canada dealt

with the Calder Case, a number of Chiefs in the MacKenzie Valley

of the North West Territories filed a caveat against further

development of their lands. This action was successful at

trial level, The Supreme Court of the North West Territories.

However, in both the Appeal Court and in the Supreme Court of

Canada, the Chiefs lost; however, merely on the technicality

that a caveat under the N.W.T. Land Titles Act, could not be

filed on unpatented Crown land. The Supreme Court of Canada

didn’t overrule any of the statements made with respect to

Aboriginal title. In following the decision of Hall, J., in

Calder, Justice Morrow in this case stated:
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From these authorities I conclude that

there are certain well—established
characteristics of Indian legal title
if the Indians or aborigines were in
occupation of the land prior to colo
nial entry. These are,
(1) Possessory right - right to use

and exploit the land.
(2) It is a communal right.
(3) There is a Crown interest under

lying this title——it being an es
tate held of The Crown.

(4) It is inalienable——it cannot be
transferred but can only be termi—
nated by reversion to the Crown.

I am satisfied on my view of the facts
that the indigenous people who have
been occupying the area covered by
the proposed caveat came fully within

these criteria and that, in the terms
of the language of Hall, J., in the
Calder case, may therefore be “prima
facie the owners of the lands.”L2S

In the case of Kanatewat v. James Bay Dev. Corp.

was prompted by the Government’s plan to develop the area for

hydro-electricity. The Indians were not consulted and most

of their homeland was to be flooded. They applied for an

interim injunction which was granted by the Que. S.C. on

November 15, 1973. However, on November 23, 1973, the Que.

C.A. lifted this injunction pending hearing of the appeal.

On November 21, 1974, they held that the righs being invoked

by the Indians were insufficiently clear to warrant a prelimi

nary injunction. This issue and that of the existence and con

tent of aboriginal title didn’t have to be further litigated

because an agreement had been reached between the Indians and

the government negotiators.

The last and most recent case, as mentioned above,

is the Baker Lake case. Here the issue revolves around the

aboriginal title of the Inuit of the Baker Lake area. More

specifically, the Baker Lake Inuit were seeking a declaration

that they have “rights previously acquired” and are “holders

of surface rights” within the meaning of the pertinent mining

laws. In the process of deciding this issue, Justice Mahoney
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of the Federal Court, Trial Division, refers to and adopts the

working definition of Indian title expressed by Judson, J., in

the Calder case and concludes that:

The fact is that the aboriginal
Inuit had an organized society. It
was not a society with very elaborate
institutions but it was a society or
ganized to exploit the resources
available on the barrens and essen
tial to sustain human life there.
That was about all they could do:
hunt and fish and survive. The
aboriginal title asserted here encom
passes only the right to hunt and
fish as their ancestors didJ26

As a necessary consequence, he decided that the Inuit did not

have surface rights, again based on legislation and caselaw

interpretation.

Canadian Courts have, to date,
successfully avoided the necessity of
defining just what an aboriginal title
is. It is, however, clear that the
aboriginal title that arises from The
Royal Proclamation is not a proprietary
right. (St. Catherine’s Milling). If
the aboriginal title that arose in
Rupert’s Land independent of The Royal
Proclamation were a proprietary right
then it would necessarily have been
extinguished by the Royal Charter of
May 2, 1670, which granted the Hudson’s
Bay Company ownership of the entire
colony. Their aboriginal title does
not make the Inuit “holders of surface
rights” for purposes of the section.127

In the process of reaching this decision, the Judge also made

references which may lead the courts to treat Inuit title and

Indian title differently. Mahoney states that there are obvi

ously great differences between the aboriginal societies of
128

Indians and Inuits, due mainly to the environment. He went

on to state that the nature and extent of the aborigines’ pre

sence on the lands they occupied, “required by the law as an

essential element of their aboriginal title” is to be deter

mined by a subjective test, in each case.129 In addition,
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Mahoney adopted the statement made by Dickson, J., in the case
130

of Kruger & Manuel v. R, that when deciding an issue of

aboriginal title, one should look at specific areas and not

on any global basis.131

There is a possibility that this issue may be

settled in a pending case to be heard in the Ontario Supreme

Court.’32 In this particular action, the Bear Island Indian

Band is claiming about 6,400 square kilometres of land and the

Province is seeking a ruling that the land is public and that

Indian consent is not required for their disposal. The Pro

vince is also seeking a ruling that the Indians have no rights

to the land or at least a definition of what interests they

may have. It is expected that the trial will beginabout

March, 1980. One can now only wait to see if the Courts will

deal with the definition and content of Indian title..

B. LEGISLATIVE ENACTMENTS

Although the Government has never legislatively

defined the content of aboriginal title, they nevertheless have

legislatively recognized Indian title. They have also, by

section 91(24) of the B.N.A. Act, recognized that Indians and

Indians’ lands have to be treated separately from other lands

and citizens. The Privy Council have held that “the lands

reserved for Indians” doesn’t only mean Reserve lands, but as

well, all lands reserved by virtue of the Royal Proclamation.133

Taking this further, one can say that section 91(24) refers to

all lands to which Indian title has not been extinguished.

In conformity with the authority vested in Parlia

ment by S.9l(24), the Federal Government after acquiring the

interest of the Hudson’s Bay Company to Rupert’s Land, enacted

several pieces of legislation. This legislation clearly

exempted lands of which the Indian title was unextinguished.

This is reflected in the Manitoba Act, 1870,134 and is embodied

in the Dominion Lands Act, 1872.
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42. None of the provisions of this
Act respecting the settlement of
Agricultural lands, or the lease of
Timber lands, or the purchase and
sale of Mineral lands, shall be held
to apply to territory the Indian
title to which shall not at the time
have been extinguished.135

This position exempting unsurrendered Indian lands was con

tinued in the Act until 1908 and, until the Act was repealed

in 1950, it contained some provision dealing expressly with

the topic of the extinguishment of Indian title.

While these, and other similar Acts and legislation

exempt Indian lands, there is no specific indication as to what

the rights to the land itself entails.

C. INDIANS’ UNDERSTANDING OF THE LEGAL CONTENT OF ABORIGINAL

TI TLE

The majority of Native organizations believe that

what they have or had was complete sovereignty over their re

spective lands, that they were outright owners of the land, in

the sense that its resources were there for their use. This

is best summed up by the National Indian Brotherhood in a state

ment before the Standing Committee on Indian Affairs and Nor

thern Development.

Indian title as defined by English
law connotes rights as complete as that
of a full owner of property with one
major limitation. The tribe could not
transfer its title; it could only agree
to surrender or limit its right to use
the land. English law describes Indian
title as a right to use and exploit all
the economic potential of the land and
the waters adjacent thereto, including
game, produce, minerals and all other
natural resources, and water, riparian,
foreshore, and off—shore rights. The
colonial legal systems called this kind
of title a “usufructuary right.” To
the extent that the use of the concept
of “usufructuary right” limited Indian
rights as they had been understood by
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the Indian peoples it was an arbitrary
and self—servinq action of the colonial
legal systemJ36

III. CONCLUSION

It can be seen from this paper that the issue of

the legal content of Indian title is certainly far from clear.

However, some of the Canadian court decisions give an indica

tion of what they may do. Most notable is the statement or

definition of Indian title given by Judson in Calder. This

definition would seemingly restrict the Court to look at the

level of development of the particular Indian tribe or nation

at the time they were “discovered” or when the discovering

state exercised jurisdiction over the area. Judson also stated

that it did not help matters by referring to the nature of

Indian title as being a “usufructuary or personal” right.

The Supreme Court of Canada, in the Kruger case,

as seen above, also stated that when dealing with Indian title,

one should only look at a specific area, as opposed to pro

ceeding on a global basis. This would all seem to make the

issue of the content of Indian title narrowed down to a spe

cific tribe and tribal territory and to its particular way of

life and stage of resource development when first encountered

by the white man. This reasoning was adopted in the Baker Lake

case, where Mahoney said that one would have to use a subjec

tive test to determine the extent of the use of the land by the

aboriginal people involved. He went on to conclude that the

aboriginal title of the Inuit was different than that of the

Indians. On this basis, it is also open to the Courts to find

that the content of Indian title from one tribe to another

varies.

The St. Catherine’s Milling case proposes that the

Indians don’t have a proprietary interest in the lands, however,

the majority of writers feel that Indian Nations do in fact

have property rights. According to Professor Howard McConnell,
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The important point to be noted,
however, is that the acquisition of
title either through discovery or
through discovery and occupation did
not ipso facto diminish the private
proprietary rights of the inhabitants
living in the territory at the time of
discovery.

Prior discovery, accordingly,
allocated public, sovereign rights
among European powers, but it did not
extinguish the private property rights
held by the natives who were enjoying
tranquil possession at the time of the
discovery.137

It is also popularly expressed that the nature of Indian title

should be determined from the point in time that the title is

to be extinguished not from the first contact between the two

races. This is not only morally persuasive, it is also the

most economically feasible for Indian nations. Support for

this is found in the Dorion Report.

Moreover, the Dorion Commission
Report has made the observation that
as other means of subsistence have be
gun to replace hunting and fishing for
many native people, the content of
Indian title should be expanded to in
clude the other benefits of land owner
ship. The Report makes clear its view
that the Indians’ position in thea
twentieth century is very different
from what it was in 1763, and that,
following this, the content of Indian
title must also be considered as ans—
formed to suit modern realities.’°
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95. Supra, note 85, at 7.

96. Supra, note 1, at 54.

97. Ibid., at 55. The following definitions are found in Native
Rights in Canada, note 6, at page 33 ft. note 51.

- plenum dominium is defined as: “Full ownership; the property
in a thing united with the usufruct.”

— usufruct is the “right of enjoying a thing, the property of
which is vested in another, and to draw from the same all the
profit, utility, and advantage which it may produce, providing
it be without altering the substance of the thing.”

See Appendix #2 for more on “usufruct”.

98. (1887) 13 S.C.R. 577 at 608. (Emphassis added) It is also
interesting to note that Strong, J. quoted extensively from
Johnson v. M’Intosh and other Imerican cases.

99. Supra, note 1, at 58.

100. Ibid., at 52. (Emphasis added)

101. Ibid., at 60. (Emphasis added)

102. Ibid.

103. See footnote 59 for definition of “interest”.

Definitions of “beneficial use” and “beneficial interest”.

Use:

Noun — Act of employing everything, or state of being employed;
A use regards principally the beneficial interest;

Re: Civil Law — A right of receiving so much of the natural
profits of a th.ing as is necessary to daily sustenance. It
d&ffes from “usufruct”, which is a right not only to use,
but to enjoy.

Beneficial Use:

The right to use and enjoy property according to one’s own
lIking or so as to derive a profit or benefit from it,
including all that makes it desirable or habitable, as light,
air, and access; as distinguished from a mere right of
occupancy or possession.

Beneficial Interest:

Profit, benefit, or advantage resulting from a contract, or the
ownership of an estate as distinct from the legal ownership or
control.

- Black’s Law Dictionary, Revised 4th Edition.

104. (1921) 1 A.C. 401.

105. Ibid., at 408.

106. Star—Chrome Case, supra, note 103; Indian Annuities Case, (1894)
A.G. 199; Dominion of Canada v. Province of Ontario (1910) A.C.
637.
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APPENDIX NO. 1
Lxcrps irorn titt’ i&.c,ii l’ric ,cii.i ‘ii ,,t 17(c .

.‘th,i whcrcjs it is usi md ‘ascualcic’. ira! c’ss,’iiii.ii I’ ‘III lf,fti,”i IffIl flu,’
seeuriiy of our Colonies. thu thu seve,:ul \itic’fiS ‘i I buS UI IlIthIlIr. tvithi whcrri

are connected, and who live under our or cut iou, should lot be uiicclcc’cd cii

disiurhed iii lire Psessic’n cci’ such Paris cc Our l)icniuiiccus u:iil I cii Icr es is. cot

— having been ceded to or purchased h’ I. s. t’ c’ervcd icc hera or all> ot ilcetri as
their Hunting Gioittids ‘c”.’e dcc lircicIccIc. tvfIil ilte :\d’k’u ccl clii Put> C’ ‘iiifcfl.
declare it to he intl Rovul ‘i ii! :ciici Picusicru. iii ccc C cuter cic’i ccl (‘citiiiti:ctider it

Chiel iii any ot cciii (‘cdonut’s ,cf t)tlt’l)t’t, I aft I cci ida, ccl c’s! I IccittifI. dcc )ft’sffffte.

upon :irt’ I’reiuuuce wbt.itcsc’r I’ rl;illl \\,lll.tlits ci Suuvc. ccl [liSt lft ‘cliff I’. cci

Lands hevccruj the Hccciujs cci lieu rc.’spccil’cc (;.c’ernrtienis, .i deter fk’fl ii

Cccruuituussicitis: cs ilscc IIi:ut lid (,ccVt’l lull ci (‘ciruiiiicucit’i iu (‘Iiic’t’ lii 111% c I citf cct Icr

(‘ccI(ctrIes icr l’larititi’lrt, urt .‘\filerlc;i ii’ i’lctufII’ hit ilfI’ l’’’’ lId iittii

i’utthcu l’lc:isuie c kucccwri, I’’ f.fffl \\,cii.iW’ cit SIffIt S f cats Ii c’, ‘I iii

Lands h,’Vc)lfd tIlt’ Ilc:ids ,r S i,c’ I ci lit Ri’,,,’j \tfifc,i i.cii ‘1(0 lilt’

,‘tlatitic O’eau 101ff iii,,’ c\’sI hf \clth \ct’sf, if iii’ if, .111> I .: cit tli.i ‘‘,‘i .,jiij,

1101 hl:c t’iiuf i’lec.’rI ceded Icc iii ‘1ff ti.f’.t’cl lc I is .1 cf t’’.iftf I’ ‘‘‘f’. I lic ‘.1 1!

Indians, or an cci I tern.

.ftcj do fill ii’! dcci:!: ,f: ‘ h’ I ) l’ ‘ a !I ff111 l’lc’.f’iff’,’ il the
ptescull as uf,cic’s,tisl. to R’sc’itt’ 1iriJt’ ‘cc S’’\cfc’f,r:ii\ l’iutc’f ‘If, fIfth llilf ill iII,

‘cci tie use li I hit’ Si id I ciclicit’, .111 I Ic’ I .i flits .1: I C! ftc if it’s a ‘ iii ‘Cliii!i’tl WI! lii tilt’

I IlilitS cci ()utr Said ‘l’liu ct’ c’tt I ,‘ Ott li’l clii s, ‘ci \t’flififi tilt’ I fills of 1 lii’ ‘I elf I fort

giturted tic tite iludtciris lii\ (‘ccfclp:lIf\ is .115’ iii ilk’ Li lids :ifld lcitftclltc’s R iii ic

tire estwarl cci I it,,’ Sour t’CS ol tic’ Ritec wiia,’lc tail liii’ I hc’ St’:i ft .ci!i iiic Vu’esr

and >cti th ect a aforesrud.
Arid “C I_,f !it’reh St I It l\ cci 1)Içf if ‘a Ic ccl cciii I ut’,plc’ sift t’ ,ill cliff Ic ‘t ilf

Suihiet’t f’rciiti nkuktruu! rinv Purchaser, in Settlefrit’Ifls wh:ilc,’st’n ‘I trikin l’ccS’iL’’,siIif

cr1 ttt cit iIi’ I .ittds;ihove reset ted, V,’llficciIl cdlic csict’ctai lt’itc’ ,iticl I Jc’c’ilc t’ cit the
Pitt pi ise hrst oht a inc d.

And. We do I’uriher sit ietlv enjoin atid tequtte all Pet Sc’fis tt luatt’tci cc hcc have
either wili’uiIi or in;tdvertentlv seated themselves upon alt\ Lirud’ ttitiittu the
countries above descrih’a I ccr U pun arty other Lu nd winch. iii ci having been ceded
to or plii’ii:isecl liv I 1, ate still iesetvc’d !fI Icc’ said ltidt:urts as ilott’Sfiid. liii thwjthi
Icc retnove thenuselvc’s front such Set t lenrerits.

And ‘hcreas (;rcal Frauds arid Abuses 1,1St’ been t’ccuiitutied in piurchiasiri

Lands of tue Judiaiis. lii the Great Pretilcfrtc’ ci ,u lrurei’sts find to the Great
l)issatisl’ructuou cci’ tire said lrcifl,c:rs, lit ci dl, ii .‘fc’ ‘Ic,’ I’ ‘ft’tc’ft sf1. if Ii II’S!! l!ItttteS
liii lice tilt LII t’, utl5I tic I ice Irud t liii lit’ llIcff,cfls ic,cs tcc’ 1,5 ilic ccl iii cliii .1 st i,’ lilt!

dc’teituitued Resolution to remove all ieuscctiahlc (‘ante ccl l)l’,ccifitt’llt, ‘ce dci. stuthi
the .‘\dvit’e ccl’ cccii Privy (‘crcrtcuI sIt Ct Is ettfcllli .clf,l it’cfilllc’, liii nc l’lls’Ie Pt’isciri
do presutue tic make ans Purchase f’ro!tf tire said ludicris uI illS I autds teserved to
the said Iiidiaiis, within those parts ti dIll (‘cciccrires wht’ie, c have thccusiglit piccper

to allow Settlement: hut that, it’ at any ‘l’i;rce arts of the said Itidjauts should be
inelitwd to dispose ui the said Lands, thtt’ Sitlit’ 511111 he I’cuchised cull> cii Us. in
cclii Nanic, :1 t sicirte public Mcci trig cii ,‘\SSt’ftihis’ ccl tilt’ s,ltcl I tlclfcfl’c. icc he held l’ccr
the Purpose h> rite Governor or (‘ccniinuaiidet iii (‘fuel of Ofir (‘tcfcctc> icspt’t’tively
wtthuiiu whuiclt they shah hue: and iii cisc they shill lie wit inc tilt’ liftiuts ccl any
Proprietary (;ccvernhnrenrt, tire>’ shill he pun1’hased c’fllV ‘ccl tIlc’ I,iSt’ arid ri irc tranre
oh such Proprtc’t:urit’s. ccctif’ortii:ihht’ 10 Slfç’tt I IIta’c’ulcrliS’,fnfd I fiSt I lIa’lii ‘Ifs IS We or

iii Ic’! tic I’ .S I I II c;’,’!i, c”,: a;’ .‘ —



2Q2. Appendix

tlie sli.ilt think lnni,ler ii i’ise ii hc ii
‘‘•

\itd n k :\to_e
l>r IVY (otiiicil dci.titn _‘ .i rid cii;, urn 11.1 I tic Ii ide s I h I ire sind Ii .1 IIIS \lra It he ice

and open to all our Subjects whatever piosided that csc;s Pci’ri s no iiav incline
to Trade with the said Indians dii take out a Licence or carn\ ire ur such Trade
from the Governor or Commander in Chief of arts i our C itiirin’s respectively
where such Person shall reside, arid :iko dye Sccnnnt to bserse iILII Renilatntrns ;ts

We shall it any Time think ‘it. h orrrclves cii b3 our ( nii.inre tn I’ dppolniled
for this Purpose. to direct arid ippoint Itir the l3enet it ot the said I ride

And We do hereh an! hon C. e mijoin. arid r qurunC tIC (,o%ernors and
Commanders in Chief oh all our Colonies respcctnvel irs well those under Our
inirriediate ( over nnient .is tlioe under the (;osernruerir .irrd l)rrectrorr of
Proprietaries. to grant such L1LCnLCS without Fe or Regard taking especial care Lu

insert hereiri a Condition, tlrjt such licence shall he void, arid tIre Security
forfeited in ease the Person to whom the same is granted shall rcfltse or neglect to
observe such Regulations as We shall think proper to prescribe as atoresaid.

Arid Ve do further c\precsly enjoin and require all Officers whatever, as well
Military as those hmploved iii the Management and Direction of Indian Affairs,
within the Territories reserved as aforesaid for (lie Use oj the said hrdians, to seize
and apprehend all Persons whatever, who standing charged v. it ii Treason.
Misprisions of Treason, M nirders. or other F’elo,nies or Misdemeanors shall fly from
Justice and rake Refuge in the said Tennit ory. and to send thenui Lrrrder a proper
c;rd to the (‘olonv where the (‘rime was commit ted of which nlie stand accused.
iii order to take their Trial t’or tire siinre

Given at oul (our m at

St. James’s the 7th Day
of October I 763, in the
Third Year o I ourr Re gil

G()l)SA\l Till Kls(;•
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rz
w

c
r

T
h
e

lim
itcd

real
rights

(oilier
th

an
security

intcrcsts)
a(lm

ittC
d

by
R

om
an

law
and

the
m

odern
civil

Jaw
w

ere
classified

by
Ju

stin
ia

n
’s

c
o

d
ifie

rs
as

persoim
l

scrvittitles
:iiicl

ical
or

ptie1i;iI
scrvitiidcs,

the
form

er
being

v
e
ste

d
in

a
n
d

in
d
isso

lu
b
ly

tied
to

an
hidivklual

person,
and

the
latter

being
atiaclied

to
the

o
w

n
e
rsid

p
1)1

a
th

in
g
.

5
T

h
e

iiiost
im

port:m
t

of
tlic

personal
scr

itta(leS
in

R
om

an
law

w
a
s

u
s
u
fru

c
i

T
his

w
as

dcfincd
by

P
aulus

as
the

right
of

using
and

enjoying
the

things
of

another,
their

su
b

st:tn
:c

rem
aining

unim
paired.

T
h
is

definition
is

reproduced
in

A
rt.

578
C

.C
.,

and
the

sam
e

concept
is

expressed
in

the
relevant

articles
of

the
B

.G
.B

.
T

h
e

m
odern

law
of

usufruct
possesses

three
m

ajor
ch

aracter
istics.

F
irst,

w
hatever

the
position

m
ay

have
been

iii
classical

R
om

an
law

,
usufruct

is
regarded

by
m

odern
civilians

as
a

jars
darninii,

as
a

m
odification

of
ow

nership.
Its

constitution
or

reservation
results

in
a

dissociation
of

the
usus

and
fructus

from
the

a&
usus,

the
form

er
being

vested
in

the
sssu(ructuary,

and
the

latter
(term

ed
by

F
rench

jurists
the

“bare
ow

nership”)
in

the
ow

ner.
‘rIsc

usufructuary
thus

has
the

right
to

derive
thc

full
econom

ic
benefit

from
the

property.
H

e
is

entitled
to

its
possession
2

and
to

the
profits

to
be

gained
from

its
exploitation,

b
u
t

he
has

no
pow

er
to

dispose
of

the
property

itself.
Secondly,

the
object

of
the

right
of

usufruct
m

ay
be

a
corporeal

or
in

co
r

poreal
thing,

a
m

ovable
or

an
im

m
ovable,

a
patrim

ony
or

a
single

o
b

jcct.
W

hen
the

object
of

the
usufruct

is
consum

able
goods,

in
w

hich
the

right
of

enjoym
ent

is
equivalent

to
the

rig
h

t
of

co
n

su
m

in
g

or
d
isp

o
sin

g
of

them
,

the
codes

follow
the

later
R

om
an

law
so

lu
tio

n
th

at
the

u
su

fru
ctu

ary
becO

m
es

the
ow

ner
of

tile
goods,

subject
to

an
o
b
lig

atio
n

to
resto

re
tIm

ings
of

the
sam

e
quantity

or
quality

or
their

value
to

the
person

‘w
ho

constituted
the

usufruct.
T

hirdly,
the

usufruct
is

in
sep

ar
ably

linked
to

the
jcrsoii

vested
w

ith
it.

W
e

have
seen

th
at

it
w

as
a

m
ajo

r
featu

re
of

the
R

o
m

an
law

of
p
to

p
erty

th
at

tim
e

rig
h
ts

of
tim

e
o

w
n

er
w

ere
to

be
as

free
froni

restrictio
n

s
as

p
u

s
sible;

b
u
t

R
om

an
law

could
not

ig
n
o
re

alto
g
eth

er
the

en
d

o
w

m
en

t
fu

n
ctio

n
of

p
ro

p
erty

.
R

o
m

an
testato

rs
w

ere
no

less
anxious

than
those

of
later

tim
es

to
p

ro
v

id
e

for
the

m
ain

ten
an

ce
of

th
eir

w
id9w

s
w

h
ile

leaving
tlc

ir
estate

to
th

eir
ch

ild
ren

.
In

the
later

1
S

chulz,
p.

382.

2
T

Id
s

w
ill

n
o
rm

ally
be

d
irect

possession,
b

u
t

it
m

ay
be

indirect—
for

cx
ain

p
le.

if
th

e
P

°
P

”
y

II
leacd

.
3

A
rt.

!8I
C.C.;

A
rts.

1030.
1008,

l033
B.G

.H
.

A
itsu

fru
ct

o
tc

r
a

pariliiom
ly

is.cssen
tialiy

a
sum

of
u
su

fru
ct

rig
h

ts
over

tim
e

p
articu

lar
objccrs:

R
.G

.7..
If3

,
31.

R
epublic,

therefore,
the

usufruct
developed

as
a

m
eans

of
settlin

g
p
ro

p
erty

in
favour

of
au

in
d
iv

id
u
al.

S
ince

tile
need

to
provide

m
ain

ten
an

ce
could

n
o
t

ex
ten

d
beyond

the
life

of
the

u
su

fru
ctu

ary
the

settlem
en

t
could

be
only

for
his

life
or

for
a

term
n

o
t

exceeding
his

life.
T

h
e

sam
e

concern
to

confine
tIme

scope
of

u
su

fru
ct

appears
in

the
m

o
d
ern

civil
law

.
A

usufrtm
ct

is
d
eterm

in
ed

by
the

d
eath

of
the

u
su

iru
ctu

ary
’

or,
by

the
p
rio

r
expiration

of
the

term
for

w
hich

it
is

co
n
stitu

ted
.

It
is

a
ls

o

d
eterm

in
ed

by
the

total
d
estru

ctio
n

of
the

subject-m
atter,

by
su

rren
d
er

or
by

m
erg

er,°
auth

in
F

rance,
by

lion-exercise
of

the
rig

h
t

for
thirty

years.
In

R
om

an
Jaw

,
a

ustufruct
w

as
inalienable,

though
the

actual
enjoym

ent
could

bc
(liSl)oSC

d
o

f.
T

h
is

solution
w

a
s

iticorpom
ated

in
to

the
II.G

.B
.

(A
rt.

1059)
though

tIme
C

ode
C

ivil
had

adopted
a

different
rule.

Its
m

ajor
disadvantage

is
that

the
tights

of
the

person
to

w
hom

there
has

been
conveyed

tile
‘cxercise

of
the

tl.s
u
[lu

c
t”

last
nIm

ly
so

long
as

(lie
uisuiruict

itsclf,i
am

id
h
e
n
c
e

illa
y

be
defeated

by
a

su
rru

id
cr

by
the

usufructuary.
A

n
atncndm

iicnt
m

ade
in

l9
5

perm
its

alien
atio

n
of

a
u
s
u
fru

c
t

in
c
e
rta

in
c
ir

cum
stances

w
hen

the
u
su

fru
ctu

ary
is

a
legal

p
e
rs

o
n

.
T

h
e

C
ode

C
ivil,

on
the

other
hand,

perm
its

a
usufructuary

“even
to

sell
or

alienate
his

right
gratuitously”

(A
rt.

595
C

.C
.).

T
h
e

assignee
becom

es
u
su

fru
ctu

ary
,p

u
r

outre
v
ie

,
his

interest
ceasing

at
the

latest
upon

time
death

of
the

assignor
and

Isis
rights

being
those

of
the

assignor.
In

neither
system

has
the

usufructuary
the

right
to

dispose
in

any
w

ay
of

the
property

subject
to

the
usufruct,

and
his

‘pow
ers

of
adm

inistration
(for

exam
ple,

to
grant

leases)
arc

lim
ited.

In
F

rance,
a

lease
granted

by
the

usufructuary
w

ill
bind

the
ow

ner
after

the
term

ination
of

the
usufruct

for
a

period
not

exccc(lm
g

nine
years

(A
rt.

595
C

.C
.).

In
G

erm
any,

the
rules

4
W

here
tile

u
su

iru
ctu

ary
is

a
legal

person,
the

u
su

tru
et

ceases
after

th
irty

years
in

F
rance

(A
rt.

619
C

.C
.),

bu
only

O
H

the
liquidation

o
l

the
legal

p
crso

n
in

G
erm

an
y

.
In

G
erm

an
law

m
erg

er
occurs

only
in

relatio
n

to
m

osables;
It

does
n

o
t

o
ccu

r
if

th
e

o
w

n
er

h
as

a
legal

in
terest

In
(lie

co
n

tin
u

an
ce

o
f

th
e

u
su

(ru
c(:

A
rt.

1063
D

.O
.D

.
0

liuckland,
p.

269.
7

T
h

ere
is

an
exception

to
this

w
here

thc
usufructuary

has
created

a
lease

(see
below

).
N

incorporated
into

(lie
hO

T
S

.
as

A
tt.

1
0

9
(a).(c).

02



relatin
g

to
the

rights
of

lcssces
upon

a
sale

of
thc

dem
iscd

lan
d

arc
in

general
ap

p
lied

(A
rt.

lO
6

B
.G

.B
.).

T
h
e

results
arc

the
sam

e
as

those
w

lakh
accoinpanicd

the
E

nglish
strict

scttlcincnt,
nam

ely,
in

b
d
m

in
istratio

n
of

the
property

and
its

in
alien

ab
ility

.
S

ince
the

usL
ifructuary’s

rights
arc

n
o
t

in
h
eritab

le,
he

w
ill

have
little

inccntivc
to

im
prove

the
p
ro

p
e
rty

T
h
e

cffcct
of

creation
of

a
usufruct

w
ill

probably
be

an
im

m
obihisation

of
the

property
during

the
life

or
term

of
the

usuiructuary.
W

hile
thc

ow
ner

w
ill

have
the

right
to

(lispose
of

the
property,

the
purchaser

w
ill

take
it

subject
to

the
claim

s
of

the
usu[ructuiary.

N
orm

ally,
of

course,
a

purchaser
w

ill
be

anxious
to

obtain
the

property
free

of
all

other
interests,

and
so

w
ill

be
reluctant

to
acquire

it.
It

m
ust

be
rem

em
bered,

how
ever,

th
at

on
the

one
hand

a
civil

Jaw
settlem

ent
by

w
ay

of
usufruct

cannot
tic

up
property

as
effectively

as
did

a
strict

settlem
ent,

and
on

the
othcr

that
the

m
ufruccuary

cannot
be

given
the

express
pow

ers
w

hich
scttlors

usually
granted

to
life

tenants.
,

U
A

rt.
599(2)

C
C

.
caprcss!y

providcs
that

the
usufructuary

cannot
claim

any
coJnpcnsation

upon
the

term
ination

oF
the

u
su

iru
ct

for
any

Im
prove.

nw
nls

he
had

m
ade.

U
,

U
,

.
C

•
,
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